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Abstract:  

The inhibiting factor for the improvement of the investment climate in Indonesia is due to the many overlapping regulations. 
Regulatory problems are related to a number of fields including regulations on defense. Indonesia's land policy is still 
unstable and often changes according to the wishes and interests of the authorities. The problem of land is a complex 
national problem mainly because it involves the lives of many people. Land is a means of production and helps guarantee 
the welfare of the people. Nowadays a breakthrough is needed, namely the need for Omnibus Law. One of the strengths of 
the Omnibus Law is that there will be a law under the affairs of various different ministries. This will speed up the 
consolidation of unprofitable and conflicting rules all at once. The idea of the Omnibus Law concept is expected to be able to 
resolve regulatory conflicts in the land sector and is expected to be effective in resolving long-standing regulatory conflicts. 
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Introduction  

One of the factors hampering the improvement of the investment climate in Indonesia is due to regulatory issues. 
Regulatory issues are related to a number of industries including the land sector. Some laws and regulations 
related to the land sector often collide with each other. Land law policies in Indonesia have long been regulated in 
various laws and regulations originating from the Netherlands based on the principle of concordance. The legal 
products from the Netherlands include Agrarische Wet, Agrariche Besluit, Burgerlijk Wetboek, Koninklijk Besluit, 
Regering Reglement, Indische Staatsregeling. 
After Indonesian independence, the government at that time drafted regulations on agrarian issues through the 
Agrarian Committee that was formed at that time so that Law Number 5 of 1960 concerning Basic Agrarian 
Principles, hereinafter referred to as UUPA, was implemented since September 24, 1960 up to now. The 
existence of the UUPA has important principles including the social principle, the principle of state control, the 
principle of legal certainty. As for who became the Grundnorm of the UUPA, it rests on Article 33 paragraph (3) of 
the 1945 NRI Constitution Law. 
Indonesia has passed the government regime from Orde Lama government to the Orde Reformasi. The change 
of president and cabinet of government resulted in the birth of many laws and regulations in accordance with the 
wishes of each government in power at that time. This then raises regulatory issues where there are several laws 
and regulations that overlap, causing a policy conflict between one ministry / department and another ministry / 
department. This has come to the attention of the government and practitioners in the agrarian sector. To solve 
the regulation problem, an appropriate legal breakthrough is needed and one of the solutions is through the 
Omnibus Law concept. The issuance of the Omnibus Law related to licensing is somewhat urgent to improve the 
economy. The reason is, there are many laws related to permits and land that have hampered the investment 
climate in Indonesia so far. 
 

Concessions and Permits for Land in the Colonialism Era and Post-Colonialism in Indonesia 

The concession system in Indonesia was first introduced during the colonial era based on the concept of Western 
civil law regulated in the Burgerljk Wetboek (BW) brought by the Dutch. In 1870, the Dutch colonial government 
issued the Agrarische Wet (Agrarian Law) and Agrarische Besluit (Agrarian Regulations). Both of these 
regulations guarantee economic freedom for private plantation companies and gradually abolish the system of 
forced cultivation under state monopoly. Under the Agrarische Wet 1870 law, all land cooperation was given in 
the form of concessions to Dutch citizens and foreign allies to explore and exploit wealth from within Indonesian 
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lands. Agrarische Wet 1870 was an important point of agrarian law and all implementing regulations issued by the 
government at that time were the beginning of western agrarian law. The initial idea of the release of Agrarische 
Wet (AW) was in response to the wishes of foreign companies engaged in agriculture to develop in Indonesia, but 
the people's rights to their land must be guaranteed. 
Through this law, the concessionaire has a very broad authority, including public authority, such as establishing 
airports, seaports, own transportation facilities, as well as ownership rights to the results of land and land rights 
on the surface. That makes the concessionaire owner can freely localize his area with all policies sourced directly 
from the concessionaire. The issuance of the Agrarian Law (Agrarische Wet) of 1870 provided maximum 
opportunities for foreign parties in utilizing land for industrial interests (onderneming) plantations. The formation of 
AW is an effort of pressure from businessmen in the Netherlands who because of the success of their business 
experience excess capital, therefore require a new line of business to invest it. With the large amount of forest 
land in Java that has not yet been cleared, the entrepreneurs demand that they be given the opportunity to open 
a business in the field of large plantations. In line with the growing spirit of liberalism, it is demanded to replace 
the state monopoly system and forced labor in carrying out the culture, with a system of free competition and a 
system of free labor, based on the conception of liberal capitalism. 
The demand to end the system of forced cultivation and forced labor with these business objectives, is in line with 
demands based on humanitarian considerations from other groups in the Netherlands, which saw tremendous 
suffering among Javanese farmers, as a result of the abuse of authority in carrying out cultuur stelse by the 
official concerned. From this, it is clear that the purpose of the issuance of the AW is to open up possibilities and 
provide legal guarantees to private entrepreneurs in order to develop in the Hindia Belanda. 
The deed of concession on land in the Deli Sultanate area was born out of the agreement of Sultan Deli and his 
great men (Orang-Orang Besar) who acted on behalf of Deli's customary law community with plantation 
entrepreneurs originally represented by Jacobus Nienhuys, an employee of a tobacco company at Rotterdams 
Tobacco' P Firm van de Arend in Surabaya. The first concession was accepted by Nienhuys in 1864. The area of 
East Sumatra in the colonial period was the territory belonging to the Malay kings located on the north of the 
Kampar River and in the south of the Tamiang River with an area of about 92,000 km . This area is often referred 
to as Residentie van Oostkust Soematra which covers the regions of the Deli Serdang Sultanate, Asahan, 
Langkat and Simalungun-Tanah Karo. With the exception of the Batak-controlled Simalungun-Karo region, the 
rest of East Sumatra is the power of the Malay sultans and was inhabited by ethnic Malays with their land rights in 
accordance with Malay customs. There is the word "customary Malay", meaning there is a law. If there is a law, 
then there are people. If there are people (as the subject of rights) then there is the object of rights, namely 
customary land. The status of customary land is not owned by individuals but in groups called customary law 
communities. 
When the Dutch East Indies Colonial Government came to power in Indonesia, the existence of indigenous and 
tribal peoples was not disturbed in the sense that everything connected with the system of government and its 
substance remained the same. Even to strengthen it The Dutch government issued two rules, namely: 

1. Gemente inlands Ordinance (IGO) Stb. 1938 Number 681 namely the Rules on Village Governance 
applicable to Java and Madura.  

2. Gemente inlands buitengewesten Ordinance (IGOB) Stb. 1938 Number 490 jo. Stb. 1938 No. 681 on 
Village Governance for Outer Java and Madura. 

 
Provision Number 20 in Article 1 of Law No. 30 of 2014 concerning Government Administration has provided a 
definition of the concession which is interpreted as a decision of the authorized government official as a form of 
approval of the agreement of government agencies and / or officials with other than government bodies and / or 
officials in the management of public facilities and / or natural resources and management others are in 
accordance with statutory provisions. Long before the existence of the Act, the concession itself was included in 
the realm of state administrative law as a public license. 
A pile of agrarian problems left behind by the colonial era became a priority for the new Government of the 
Republic of Indonesia. In terms of land ownership, for example, the inheritance of Dutch plantation lands was 
immediately followed by the occupation of farmers, which naturally became a new problem. Meanwhile, other 
problems occur in the legal aspect, related to the legacy of colonial legal products and local legal products 
concerning land. 
In the Orde Baru regime, the land policy focused more on development in economic growth, marked by Law No. 
1 of 1967 concerning Foreign Investment, of course to attract foreign investment in natural resource 
management. The land policy is more focused on efforts to meet the interests and needs of sectoral development 
(agriculture and industry). The shift in policy focus occurred to facilitate investors in the context of pursuing 
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economic growth, by negating land policies that were seen as hampering development policies. The government 
views economic improvement as more important than the implementation of land reform, which is the main 
instrument for achieving social justice. 
Various policies were developed to support the concentration of land tenure and land use by large-scale 
companies, such as the ease of location permits, taxation facilities, including abandoning the traditional rights of 
local communities or customary rights of indigenous peoples. In this era ideologization of sacrifice also occurred 
by the people who owned the land for the realization of state or public interests. 
By very pragmatic reasons, namely to implement and achieve economic growth, at the beginning of its rule the 
Orde Baru issued policies covering the agrarian sphere, which included: the Foreign Investment Act of 1967 and 
the Domestic Investment Act of 1967. Although it is as if the birth of the two laws relating to investment is not 
directly related, it should be noted that the orientation of the control and exploitation of Indonesia's natural wealth 
at that time was intended for these capital. Law No. 11 of 1967 concerning Basic Mining Provisions, Law No. 5 of 
1967 concerning Basic Forestry Provisions which was amended by Law No. 41 of 1999, Law No. 7 of 1970 
concerning the Elimination of Land Reform Act and Law No. 8 of 1971 concerning The State Oil and Gas 
Company, all of which not only does not refer to or even contradicts the UUPA which overlaps agrarian 
regulations (Ya’kub, 2004). 
The Orde Reformasi seemed to bring a fundamental overhaul in national development policy in the economic 
field as stipulated in MPR Decree No. XVI / MPR / 1998 concerning economic politics in the context of economic 
democracy. Tap MPR is the starting point of a new milestone in economic democracy. This shows that at that 
time there was a new policy which meant we would not return to the New Order economic development policy 
which was only oriented towards economic growth (Hutagalung, 2004). 
MPR Decree No. XVI / MPR / 1998, among others, stated that the new economic policy includes policies, 
strategies and implementation of development that prioritizes the interests of the people as a form of alignment 
with small, medium and cooperative groups, and functions as the main pillar of national economic development 
without ignores the role of large companies. Management and use of land and other natural resources is carried 
out fairly by eliminating all forms of concentration of ownership and ownership in the framework of developing the 
economic capabilities of small, medium and cooperative businesses and the wider community. Land as the basis 
of agricultural business is prioritized for the use of agricultural growth for the people (Supriyanto, 2008). 
The MPR Decree was established based on the consideration that the implementation of economic democracy as 
referred to in article 33 of the 1945 Constitution had not yet been realized. In line with the development of the 
needs and challenges of national development, economic political alignments are needed, which provides 
opportunities for support and development of the people's economy, which includes cooperatives, small and 
medium-sized businesses as the main pillars of national development without ignoring the role of large 
businesses and State-Owned Enterprises. Large businesses and State-Owned Enterprises have the right to try 
and manage natural resources, in a healthy manner and in partnership with small, medium-sized entrepreneurs 
and cooperatives. Management and utilization of land and other natural resources must be carried out fairly by 
eliminating all forms of control and ownership in the framework of developing the economic capabilities of small, 
medium and cooperative businesses and the wider community. 
 

Land Regulation Issues 

Indonesia's land policy is still unstable and often changes according to the wishes and interests of the authorities. 
Land politics should be more responsive in answering the problems of land regulation. Responsive law also 
means that the fundamental values of the Indonesian people contained in Pancasila and the 1945 Constitution of 
the Republic of Indonesia must become the soul of land policy (Limbong, 2012). 
There are several land regulatory issues related to other sectoral laws such as Law Number 7 of 2004 concerning 
Water Resources. The existence of these laws and regulations does not turn out UUPA as a legal basis and has 
problems such as the granting of Water Use Rights (HGA), Water Business-use Rights (HGUA) and Water Usage 
rights (HGPA). The term right is not quite right because the real form is licensing. This shows the difference with 
Article 47 of the UUPA. Moreover, UUSDA was canceled by the Constitutional Court with Decision Number 85 / 
PUU-XI / 2013 so that it re-enacted Law No. 11/1974. This raises regulatory issues in its implementation to date. 
Regulatory problems also occur with Law No. 41 of 1999 concerning Forestry (UUK). The UUPA recognizes the 
existence of state land, customary communal land and land rights. Whereas UUK only recognizes the existence 
of state forests and private forests. This often creates implementation problems in the field because of the wrong 
assignment due to lack of coordination between National Land Authority (BPN) and the Ministry of Forestry. The 
UUK does not recognize the existence of customary forests, even though customary forests are part of customary 
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rights which are still protected by the state as mandated by the UUPA. The Law on Laws includes the UUPA as a 
judicial basis, but its body does not refer to the articles in the UUPA, thus creating a disharmony between these 
laws and regulations (Busroh, 2017). 
The problem of land is a complex national problem mainly because it involves the lives of many people. Land is a 
means of production and helps guarantee the welfare of the people. As a result, land conflicts are prone to occur 
especially if the community no longer has access to land. To fix all land issues, it is imperative to reform 
regulations in the land sector. The complicated issue of regulation arises and causes the investment climate in 
Indonesia to move slowly compared to neighboring countries such as Singapore and Malaysia. 
To realize the interests of investors with the recipient countries, it must be realized that it is not easy. This means 
that if the recipient country is too strict in determining the investment conditions, investors may not come and 
maybe even existing investors will relocate their projects. So called, because in this era of globalization, the 
owners of capital are very free to find a place to invest that is not too restricted space. For this reason, in 
responding to the current globalization that is spreading to various regions, the foreign direct investment laws and 
regulations in various countries are continuously updated in accordance with the increasingly globalized business 
world. 
A thing that is no less complex in attracting investors is related to land use. To use land, a permit is required. This 
is confirmed in the Regulation of the Minister of Agrarian Affairs / Head of the National Land Authority Number 2 
of 1999 concerning Location Permits. In Article 1 point 1, it is explained: Location permit is a permit granted to a 
company to obtain the land needed for investment as a license to transfer rights, and to use the land for capital 
investment; Furthermore, Article 1 point 2 states: A company is an individual or legal entity that has obtained a 
license to invest in Indonesia in accordance with applicable regulations (Sembiring, 2010). 
 

Omnibus Law Ideas on Land and Investment Licensing 

The steps towards simplification of regulations related to investment are reflected in the issuance of Government 
Regulation Number 24 of 2018 regarding Electronic Integrated Business Licensing Services, better known as 
Online Single Submission (OSS). OSS is one of the outputs of the accelerated business licensing policy which 
can lead to the creation of omnibus law. Before the OSS was launched, the Indonesian government first carried 
out a process of deregulation, bureaucratization and simplification of rules that hampered business licensing. 
OSS is a breakthrough that deserves to be appreciated, although it is not free from any shortcomings, because 
Indonesia is heading towards the era of the digital ecosystem (Santo, 2019). 
The era requires another breakthrough, namely the need for Omnibus Law. Although Indonesia adheres to the 
civil law system, while Omnibus Law was born from the common law system tradition, in the world of the digital 
ecosystem and global governance, there is no harm in Indonesia breaking through this boundary space. The 
Philippines has begun reforming the law in the context of investment by issuing The Omnibus Investment Code. 
Furthermore, Vietnam learned the techniques of making omnibus law, as part of its regulatory reforms. 
One of the strengths of the Omnibus Law is that there will be a law under the affairs of various different ministries. 
It will speed up the consolidation of unprofitable and conflicting all rules at once. It could be that, without the need 
to wait for each ministry involved in OSS to issue a revised regulation, it is precisely with Omnibus Law in the field 
of investment that this can be avoided. Not to mention, the Omnibus Law is expected to regulate not only foreign 
investment, but also related matters such as land issues, employment, to investment inhibiting factors. 
Reform of land regulations needs to be done by the government with reference to the legal system in Indonesia. 
The Indonesian legal system largely determines the direction of government policy. If the legal system is good, 
the direction of government policy will be systematic and effective. This is the time for the government to 
reconstruct regulations, one of which is land regulation in order to improve the investment climate in Indonesia. 
However, these regulatory reforms should not sacrifice the interests and welfare of the Indonesian people. 
Omnibus Law is not a new thing in the world of legal science globally, it's just that in Indonesia it is very 
necessary to fix the overlapping laws and regulations. The process of harmonizing laws and regulations in 
addition to the obstacles above also takes a long time. With the Omnibus Law concept, regulations deemed 
irrelevant or problematic can be resolved quickly. Omnibus Law which can later be realized in the form of 
integrated regulations (Omnibus Regulation) will minimize the conflict of laws and regulations relating to certain 
fields, for example in the field of land. Land law can be an integrated statutory regulation governing land law 
policy. The issue of land in Indonesia is one of the factors reducing the investment climate in Indonesia. The form 
of resolving regulatory disputes through the application of the Omnibus Law idea is expected to improve 
Indonesia's investment climate effectively and efficiently, as well as agrarian conflicts that stem from regulatory 
issues can be resolved. 
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Structuring regulatory reforms using the Omnibus Law concept will be difficult to implement in the field if there is 
no stakeholder participation and coordination between relevant agencies. Referring to the concept of one-stop 
service must be a model of service and licensing so that investors are not bothered or feel manipulated by the 
relevant agencies. Of course the substance of the new laws and regulations must be made as efficiently as 
possible. Licensing which is unnecessary and extends the bureaucracy must be cleared (Busroh, 2017). 
 

Conclusion 

The weak investment climate in Indonesia is not caused by weaknesses of the UUPA but is due to its full 
implementation is difficult, because of the thick sectoral arrogance of various parties and the many overlapping 
rules and regulations regarding land. For this reason, the derivative of the UUPA may need to be reviewed in 
addition to the mentality of the Indonesian land authority apparatus also needs to be improved. Therefore, it is 
necessary to have the commitment of the nation's leaders both now and in the future to further improve the 
welfare of the people through the implementation of agrarian and investment regulations. Presumably, the 
agrarian / land sector regulations that are carried out if the substance is in favor of improving the standard of 
living and welfare of the community need to be maintained, otherwise if it is no longer in accordance with the 
conditions of the community, then the regulations must be reviewed, revised and if necessary replaced so as not 
to cause turmoil in the community. 
Licensing legal instruments also need to be highlighted given its crucial role in starting all types of business 
activities and bringing in investors. At present, ease of licensing is urgently needed especially to encourage 
investment in various sectors. The investment potential is huge and can absorb a lot of workers. The government 
needs to pay attention to concrete steps in taking favorable policies. One way that can be taken is to simplify 
regulations in the field of land and investment by formulating an Omnibus Law concept related to these two 
things. The formulation guarantees a legal certainty of licensing in the investment climate in Indonesia. To form a 
simplified provision in the formulation of the Omnibus Law, the Government of Indonesia can also pay attention to 
the Dutch colonial concession system in land tenure which is the basis for attracting investors where there is a 
guarantee of public authority and provide maximum opportunities for investors in utilizing land for industrial 
interests. 
The idea of the Omnibus Law concept is expected to be able to resolve regulatory conflicts in the land sector and 
is expected to be effective in resolving regulatory conflicts that have long been whacked and the consequences 
can lead to the criminalization of officials. For this reason, in applying this concept, a strong legal basis must be 
provided so that it does not conflict with the principles and norms for the formation of laws and regulations. The 
technique can be by issuing Government Regulation in lieu of Law (Perppu). The Perppu is expected to 
accelerate the completion of regulations in the land sector that can hamper the investment climate. 
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